
Journal of Law and Society Law College 

Vol. XLVIII, No. 71 University of Peshawar 

 July 2017 

    

 

23 
 

LIABILITIES OF TRANSNATIONAL 

CORPORATIONS: EMPOWERING THE STATE 

COURTS AGAINST EXTRATERRITORIAL 

WRONGS BY TNCS 
 

Muhammad Asif Khan
1
, Pervaiz Khan

2
 

 

ABSTRACT 

Imposing liability for extraterritorial wrongs by the Transnational 

Corporations (hereinafter TNCs) for violations of international 

norms can serve as an important relief for the affected parties. It has 

a considerable impact upon those who have suffered international 

wrongs by the TNCs. In the absence of any international court or 

tribunal providing remedies to individuals, the state courts can act as 

a principal mode of remedy for the claimants. There is a need to 

establish jurisdiction of the home state courts for accepting litigation 

against the TNCs for the extra territorial wrongs. The study of 

current state practice can help us move forward in establishing a 

more viable state jurisdiction against the international wrongs by 

TNCs. 

1. Introduction: 

Imposing liability for extraterritorial wrongs by the Transnational 

Corporations (hereinafter TNCs) for violations of international norms 

can serve as an important relief for the affected parties. It has a 

considerable impact upon those who have suffered international 
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wrongs by the TNCs. In the absence of any international court or 

tribunal providing remedies to individuals, the state courts can act as 

a principal mode of remedy for the claimants. Moreover, under the 

norms of public international law states are responsible for providing 

remedies to the victims of any violation of international law. 

However, providing remedy to the victims who are aliens (non-

citizens) in cases where a wrong is committed outside the territorial 

jurisdiction of a state by its legal entity is highly contentious in many 

legal systems. The state laws and the jurisdiction of state courts are 

not uniform and differ in such circumstances. The absence of 

„meaningful legal redress‟ support the TNCs to exploit lower labour, 

environmental and human rights standards in the developing 

countries.
1
 

There is currently no international tribunal or forum which deals with 

civil remedies for natural persons in cases of any grievances against a 

corporation. Some entities for the purpose of arbitration exist, such as 

the International Centre for Settlement of Investment Disputes 

(ICSID)
2

 which facilitates arbitration and conciliation of legal 

disputes between international investors; and arbitration and 

mediation centre under the WIPO.
3

 These arbitration/mediation 

tribunals or forums work primarilyto facilitate business and 

addressing the problems of the business community through 

mediation/arbitration. An arbitration tribunal for settling the issues of 

civil nature against the TNCs is proposed recently by the Lawyers for 

Better Business (L4BB).
4

 The arbitration tribunal is proposed 

because of the alleged failure of the state courts to provide adequate 

remedy to the aggrieved parties.
5
 The existing international tribunals 

has proven effective as a state interest (mostly financial or policy 

based) is also involved in the referring disputes. On the other hand 

the proposed tribunal for settling disputes between natural persons 

and legal persons would face problems in getting the parties on-board 

without state interference. The acceptance of the jurisdiction of the 
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tribunal on voluntary basis by the corporations is a highly daunting 

task. However, more debate is required on the adoption and working 

method of the proposed tribunal.
6
 

The burden of providing remedy against wrongscommitted by the 

TNCs lie upon the states under the international legal system.This 

includes the home states under the nationality principle and the host 

states under the territorial principle of state jurisdiction under 

international law. Modes of TNC operations are transnational and in 

diverse forms, thereby the issue of an appropriate forum to seek 

justice is always a contentious issue. This article highlights the 

jurisdiction of the courts within the home states as an appropriate 

forum. The issues related with seeking justice at the appropriate 

forum are highlighted. It is provided that the access to remedy under 

the UN guiding principles on business and human rights can be 

materialized through exercising the home state jurisdiction under 

nationality principle for jurisdiction within international law.  

2. An Appropriate Forum for Litigation against TNCs: 

The convenient way of access to remedy for civil wrongs has always 

been the domestic or state courts. The plaintiffs may have an access 

to multiple state courts to file a suit for remedy against a wrong 

committed against them within the jurisdiction of their state.This 

phenomenon of seeking a jurisdiction of a court is restricted and 

works according to the laws within the legal system of a particular 

state. In cases where TNCs are involvedthe jurisdiction of the state 

where wrongs are committed may seem an appropriate forum. In 

some cases where the TNCs work through subsidiaries the 

jurisdiction of the courts cannot be extended to the parent entity. In 

such cases the access to remedy in the state courts where the TNC is 

operating practically proves difficult. The difficulties include non 

availability of a judicial system which is efficient enough to deal with 

complex claims involving large group of individuals; non availability 
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of legal aids to the complainants and most importantly the insolvency 

of the subsidiaries.
7
Most importantly the limited jurisdiction of state 

courts under international jurisdiction principles proves inadequate to 

provide remedy. The parent corporation with no direct assets and 

legal personality within the host state flees any legal accountability. 

In most cases the subsidiaries claim insolvency and thus avoid 

damages; they can easily form another entity with a new name and 

carry on with their business without paying compensations for their 

earlier wrongs. The convenience of seeking remedy within the host 

state is more relevant but mostly unfounded in such cases.  

In cases where the access to an effective remedy seems complex in 

host state jurisdictions, a subsequent option then lies in the domestic 

courts of the home states. The nationality principle under the 

international law allows the states to make their nationals liable for 

wrongs committed outside its territory.This principle is only relevant 

when supported by relevant legislation bestowing jurisdiction upon 

state courts.There are few instances whereby the courts may derive 

jurisdiction to accept a claim against a corporation for the alleged 

wrongs committed outside its jurisdiction. One of the state legislation 

is the ancient ATCA
8
 or Alien Torts Statute in the United States 

(US), which was not adopted specifically for the purpose of 

providing remedies againstTNCs but has been vastly invoked since 

Filartigacase (1984) for this purpose.
9
 As the legislation was not 

adopted specifically for the purpose of providing remedies to the 

victims of the US based TNCs, thereby it is not specifically fit for 

this purpose. The absence of any other legislation within the US 

which is more specific makes ATCA the only option of remedy for 

overseas claimants. However, the case laws relevant to ATCA open 

up a jurisprudential and jurisdictional debate regarding the civil 

liabilities of TNCs. Similarly, the Brussels I regulation (which is an 

international treaty) is invoked in the European states in cases against 

the TNCs of European origin. However, the state courts within the 



Journal of Law and Society Law College 

Vol. XLVIII, No. 71 University of Peshawar 

 July 2017 

    

 

27 
 

European jurisdictions entertain foreign liability claims against 

parent organs of the TNCs on rare occasions. For instance, no civil or 

criminal liability case involving transnational business operations has 

been identified in Denmark;
10

 Sweden only saw its first civil suit in 

2013 whereas Norway have seen no civil liability cases except for 

alleged corruption abroad.
11

 

Currently, the state court practice regarding the civil remedies for the 

complainants against TNCs from alien jurisdictions needs to be 

observed and strengthened before moving towards other options of 

remedies. The cases of civil nature based on the law of torts are a 

commonality for the state domestic courts, thus they have the 

expertise to deal with civil cases involving corporations. The 

difficulty in entertaining cases against TNCs has been the lack of 

proper legislation, and thereby the lack of specified jurisdiction of the 

state courts. Moreover, the enforcement of the decisions of courts 

against the TNCs is only possible with the will of the home states. 

Thus the forum of the domestic courts of the home states in cases 

against the parent organ seems to be an effective option, only if, 

relevant legislation is adopted. A claim before local tribunals against 

the subsidiary may be less costly, but the local company may have 

fewer financial resources for compensation than its parent firm. On 

the other hand, bringing a dispute before a foreign court may 

generate greater compensation due to the resources available to the 

parent firm. The latter option seems longer, complex, expensive, and 

uncertain but somewhat rewarding.
12

 Thus, to make it more 

accessible way of remedy the hindrances needs to be removed 

through international co-operation.    

The abuses of international law by TNCs go mostly unchecked by the 

domestic courts which are constrained by the rules of territorial 

jurisdiction.
13

 The international law related with court jurisdictions is 

based upon the preservation of state sovereignty. Thereby, in cases 

where acts are committed outside the territorial jurisdiction of a state 
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the domestic court jurisdiction is only invoked in cases where the 

acts had affected the state sovereignty. Thus, the home states can 

control the acts of a TNC (and its subsidiaries) as far as they are for 

the protection of their „vital interests‟.
14

 However, such actions 

cannot be taken if the purpose is related with only policy matters.
15

 

Thereby, the states cannot dictate its TNCs according to its policy 

matters; however the home states can provide an effective forum 

against any alleged violations of international law outside its territory 

by its national. It is more important when the judicial systems of 

most of the host states are unable to hold foreign parent entities 

liable, the reasons vary from corrupt judicial and administrative 

practices to the availability of resources. On the other hand, the lack 

of specific legislation in the home states is an obstacle for bringing 

complaints against the parent organs of the TNCs. In some cases the 

absurdities of law place the domestic jurisdictions in difficult 

position, whereas the plaintiffs have multiple forums before which 

they might bring claims for compensations creating uncertainties. 

Moreover, the command centres of most of the international firms‟ 

are in home states which indicate that greater compensation could be 

obtained before the tribunals having jurisdiction over the parent 

firms.
16

 Plaintiffs, as a result, are faced with a significant dilemma for 

accessing appropriate remedies. 

3. Establishing Home State Jurisdiction: 

The International Law Commission (ILC), in its work on preventing 

and repairing transnational environmental harm, has recognized the 

need for home states to play a larger role in holding their 

corporations accountable.
17

The issue is transnational and comes 

under the domain of international law. Specifically, the ILC has said 

that “a „state of origin‟ is under an obligation to exercise due 

diligence to prevent harm in other states by taking necessary 

legislative, administrative or other action.”
18

 With regard to remedies, 

the ILC also notes a role for home states, taking the view that “access 
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to justice in state of origin courts is to be provided to affected citizens 

of other states in according to the principle of non-discrimination.”
19

 

The courts within the home states have reacted differently to such 

cases in the absence of a uniform and specific legislation. For 

instance, the US domestic court generated major confusion in the 

form of the forum non conveniens doctrine. This doctrine provided 

tribunals worldwide with justification not to consider foreign claims 

on their merits.
20

The courts within the US have taken a differing 

approach towards this doctrine. For example, plaintiffs in Union 

Carbide brought claims under ATCA for damages after a gas leak 

killed more than 2,000 people (and injured more than 200,000) in 

Bhopal in 1984.
21

 Indian courts rejected their claims, reasoning that 

US courts would have jurisdiction over parent firms and therefore 

would be the best jurisdiction to secure compensation for the 

victims.
22

 The US Court of appeals, however, upheld the lower 

court‟s dismissal for lack of jurisdiction because of the 

extraterritorial nature of the case. The court emphasized that Indian 

courts being in a “superior position to construe and apply applicable 

Indian law and standards” would constitute the most appropriate 

forum.
23

 The decision concluded that the “choice of the United States 

as a forum would not be given the deference to which it would be 

entitle if this country were their home”,
24

 and dismissed the claim. 

While seven Indian nationals who formerly worked for the Indian 

branch of Union Carbide were found liable for death by negligence in 

June 2010 by an Indian tribunal, the responsibility of the parent 

corporation has not yet been considered.
25

Later, the forum non 

conveniens ground has been rejected by the US Supreme Court in the 

Wiwa vs. Royal Dutch Petroleum when it reversed a lower court 

dismissal.
26

 Similarly, in other cases like Doe vs. Unocal,
27

Voth vs. 

Manildra Flour Mills Pty. Ltd.
28

 and Owusu vs. Jackson
29

the 

argument of forum non conveniens has been rejected. It is also 

remarked by Prof. Ruggie that the courts around the world will no 
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longer accept this plea for no jurisdiction.
30

 Although the doctrine has 

been rejected in some cases, it signifies the vulnerability of the state 

judicial systems in cases where TNCs are involved. Thereby, in the 

absence of clear transnational litigation rules in this regard, ideas 

such as forum non conveniens will somehow manage to prevail. The 

abject example of which is the rejection of plaintiff claim because of 

the lack of “subject matter jurisdiction” in Kiobel. Moreover, the 

states will not take unilateral actions to adopt legislations giving 

opportunities to aliens for claiming damages from TNCs of their 

origin; this would give unfair advantage to the TNCs elsewhere.
31

 

As mentioned earlier the ATCA in the US has been used for the 

purpose of initiating charges against the TNCs. It is not a statute 

designed specifically for the purpose of protection of individuals 

abroad from the US based corporations. Neither was the act passed to 

fulfil the state responsibility to protect under international law. The 

ATS dates back to 1789 which was ignored for around first 200 years 

of its existence. However, the statute has been tried to use as a human 

rights defender within the US for violations that have occurred 

abroad involving corporate complicity. It has been argued that the 

ATS was adopted by congress for giving a forum to aliens for 

claiming damages in limited cases. The fact that the statute was not 

specifically designed for this purpose leads towards different remarks 

and approach by the US courts. In Kiobel the US court of appeals for 

the second circuit ruled that the ATCA cannot be used to sue 

corporations for the violations of international law because of the 

lack of subject matter jurisdiction.
32

 The US Supreme Court in April 

2013 upheld the decision and questioned the federal court jurisdiction 

to hear cases held outside its territorial jurisdiction.
33

 The decision 

limits the scope of future ATCA claims by concluding that victims 

may not bring cases for abuses that occurred outside the US, against 

a foreign multinational corporation, when the only connection of the 

case with the US is the fact that the corporation operates in the U.S. 



Journal of Law and Society Law College 

Vol. XLVIII, No. 71 University of Peshawar 

 July 2017 

    

 

31 
 

The decision said that “there is no indication that the ATCA was 

passed to make the United States a uniquely hospitable forum for the 

enforcement of international norms”.
34

 The court also termed ATCA 

as a statute of limited jurisdiction thereby “a statute more specific 

than the ATCA would be required” if the congress is interested in the 

extraterritorial liability of corporations working within the 

US.
35

Similarly, in Sosa it was mentioned that in order to include 

TNCs as subjects under the ATCA the US congress must amend the 

current act or legislate further.
36

Citing Kiobel the district court judge 

in July 2013 dismissed a case against Drummond Company inc. for 

lack of jurisdiction.
37

 Similarly, in June 2013 a case brought up by 

four Iraqi detainees against CACI international (a U.S. Corporation) 

for torture was dismissed by a judge at Eastern District of Virginia on 

Kiobel grounds.
38

 The corporate accountability for TNCs has been 

rejected by the domestic courts on the grounds that the customary 

international law is only admissible to states and individuals (natural 

person) but not corporations (legal persons).
39

 This argument 

however has been rejected by other tribunals.
40

 For instance, in 

Filartiga v. Pena-Irala the basic human rights protections under 

international law were accepted to be based for an ATCA lawsuit.
41

 

Thus, the ATCA itself and then the various interpretations have 

created doubts over the validity of this statute for future cases 

involving TNCs. The experience of ATCA litigations provides us 

with some principles which might be helpful in adopting legislation 

on civil remedies for global citizens.  

As a common law state the courts in the US decides the jurisdictional 

matters under the ATCA; on the other hand the European states 

(which include common law states such as the United Kingdom) has 

agreed upon common rules for court jurisdiction under the Brussels I 

regulation. The member states are bound to accept jurisdiction in 

civil liability cases filed against defendants domiciled in the forum 

state, irrespective of the nationality of the defendant or the plaintiff, 
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and wherever the damages occurred.
42

 The Dutch court relied upon 

the Brussels I Regulation to charge Shell for pollution in Nigeria in a 

suit filed by Nigerian citizen.
43

 Similarly, a London court accepted 

charges against a British corporation for its involvement in the 

dumping of the toxic wastes on Ivory Coast.
44

 Thereby, the courts 

within the member states cannot refuse to exercise jurisdiction over 

companies within EU borders even if the harm occurred outside the 

EU and the victim is not a national of an EU state.
45

 This nullifies the 

effect of forum non conveniens argument. According to Article 17 of 

the Rome II Regulation, appropriate account must be taken of the 

codes of conduct in force in the place of damage. However, it is 

unlikely that the defendant will be exempted of liabilities despite 

complying with all rules of conduct in the place of damage, if it was 

known that they were insufficient.
46

 Furthermore, according to 

Article 16 of the Brussels Regulation, home state courts may also 

apply the principle of „overriding mandatory provisions‟ in national 

law instead of host country law.
47

 

Schutter while advising the European states to introduce laws related 

with criminal liabilities of TNCs for their extraterritorial acts 

suggests that they shall be based upon the „active personality 

principle‟ of extraterritoriality.
48

The argument is valid for civil suits 

as well, for instance, in Kiobel it is clarified that the corporate 

citizens of other states cannot be sued in the US for acts which are 

committed in third states. It shall also be advisablein order to avoid 

the consistency of cases in one jurisdiction, making an international 

court out of a specific state‟s legal and judicial system. Moreover, 

most states will not be willing to become a global forum for litigation 

brought against multinational firms.
49

 Secondly, the subject matter 

jurisdiction is also questioned because of the nature of wrongs 

committed by the TNCs. Thus, a unified set of norms establishing a 

right to civil remedy specifically for the wrongs committed by the 
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TNCs is required to avoid ambiguities related to subject matter 

jurisdiction.  

The legislation giving jurisdiction to the courts within the home 

states for accepting complaints of civil nature against TNCs 

registered under their law are important for the enforcement of the 

court decisions. For instance, if a court in the host state pass a 

decision against a TNC registered in another state, questions may 

arise regarding the enforcement of such court decisions. In cases 

where the parent company does not have any assets within the host 

states, the enforcement of a decision against them will be ineffective 

unless voluntarily done by the corporation. For instance, in 

Aguindavs Texaco, Inc.,
50

the Ecuadorian courts fined Chevron 

(previously Texaco) for $18 billion to remediate environmental 

damages. The execution of the decision is still pending as Chevron 

refuses to pay the damages, although the amount was reduced to $9 

billion by the Supreme Court in November 2013.
51

 The case was 

brought in Ecuadorian courts because the courts in the home state 

(USA in this case) refused the case on the basis of forum non 

conveniens.
52

 

4. Conclusion: 

Access to civil remedies is directly relevant with the individual‟s 

right of access to justice. The state courts are an appropriate forum as 

far as proper legislation is adopted, allowing non-citizens to sue 

business entities. Therefore the state responsibility to protect shall be 

extended outside its territory, as far as the actions of its „legal 

persons‟ are concerned.The state courts jurisdiction shall be based 

upon the nationality principle. The subject matter jurisdiction as 

evident from the court practice cannot be adopted by states with 

respect to the TNCs. Furthermore the concept of forum non 

conveniens can be neutralized by adopting specific legislation by the 
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home states to allow a fair practice among the TNCs and to provide 

respect for the International Norms.  
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